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STATEMENT
This is an action at law commenced by the plain-

tiffs on the 31st day of December, 1918, against the

defendant Emmett Irrigation District to recover the

principal sum, and interest thereon, upon interest

coupons detached from outstandings bonds of the

defendant, the principal of which said coupons
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amounted to the sum of $53,502.00, and the judg-

ment appealed from, which was entered on the 11th

day of October, 1919, amounted to the said sum of

$53,502.00.

The bonds from which these coupons were de-

tached were a portion of an authorized issue by the

defendant irrigation district amounting to one mil-

lion one hundred thousand dollars. A copy of the

bond from which the coupon was detached is set

forth in full as a part of the third paragraph of

plaintiff's complaint (pp. 8, 9, 10, 11). The form

of the coupon sued on is set forth in paragraph four

of the complaint (p. 12).

There is no question here about the organization

of the district or the authorization of the bond issue

involved, and only one question is raised by this ap-

peal and the assignments of error thereunder, name-

ly : are the bonds from which the coupons sued upon

were detached valid outstanding bonds of the dis-

trict?

By defendant's answer it is alleged that the bonds

involved are not made payable,

"five per cent of the whole number of bonds con-

stituting said issue, at the expiration of eleven

years from their issuance, six per cent at the

expiration of twelve years from their issuance,

seven per cent at the expiration of thirteen

years from their issuance, eight per cent at the

expiration of fourteen years from their issu-
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ance, nine per cent at the expiration of fifteen

years from their issuance, ten per cent at the

expiration of sixteen years from their issuance,

eleven per cent at the expiration of seventeen

years from their issuance, thirteen per cent at

the expiration of eighteen years from their issu-

ance, fifteen per cent at the expiration of nine-

teen years from their issuance, or sixteen per

cent at the expiration of twenty years from

their issuance, nor in any such proportions, as

required by statute of the State of Idaho, and

upon such information and belief defendant fur-

ther alleges that the foregoing allegations are

true, whether or not allowance be made so that

each bond shall be in amount of $100.00 or a

multiple thereof, and no bond shall fall due in

partial payments."

The statute of Idaho now in force, and which was

in force at the time of the authorization for and the

issuance of these bonds, is as follows:

"The bonds of each issue shall be numbered

consecutively, commencing with those earliest

falling due, and they shall be designated as 11-

year bonds, 12-year bonds, etc. They shall be

negotiable in form and payable in money of the

United States as follows, to-wit : At the expira-

tion of 11 years from each issue, 5 per cent of

the whole number of bonds of such issue ; at the

expiration of 12 years, 6 per cent; at the ex-

piration of 13 years, 7 per cent; at the expira-

tion of 14 years, 8 per cent; at the expiration of
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15 years, 9 per cent; at the expiration of 16

years, 10 per cent; at the expiration of 17 years,

11 per cent; at the expiration of 18 years, 13

per cent; at the expiration of 19 years, 15 per

cent; at the expiration of 20 years, 16 per cent;

Provided, that such percentages may be changed

sufficiently so that every bond shall be in an

amount of $100 or a multiple thereof, and the

above provisions shall not be construed to re-

quire any single bond to fall due in partial pay-

ments." * * *

Sec. 4360, Idaho Compiled Statutes of 1919.

The entire issue consisted of bonds of three de-

nominations : bonds of $100.00 each, bonds of $500.00

each and bonds of $1,000.00 each. All bonds for the

denomination of $1,000.00 were marked M-l to

M-262, inclusive. The bonds of the denomination of

$500.00 were 1646 in number, numbered inclusively

D-l to D-1646; and 150 bonds numbered C-l to

C-150, inclusive, were numbered C-l to C-150, in-

clusive. (See recital in bond, p. 10.)

Complying with the statute above quoted, this

bond issue is divided among certain yearly maturi-

ties, the sixteenth and twentieth of which are re-

spectively as follows:

"One hundred and ten thousand dollars

($110,000) in amount, being bonds numbered

from M-43 to M-57, inclusive, and from D-657

to D-826, inclusive, on January 1st, 1927," and

"O n e hundred seventy-six thousand dollars

($176,000) in amount, being bonds numbered
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from M-193 to M-262, inclusive, and from

D-1415 to D-1646, inclusive, on January 1st,

1931."

The bond further discloses (T., p. 10) that all

of the bonds designated by the letter "C", one hun-

dred dollars each and 150 in number, were and are

made payable in the issue maturing January 1st,

1926.

ASSIGNMENTS OF ERROR

The assignments of error (pp. 119, 120) question

the validity of the entire bond issue, in that the

bonds, constituting a single issue,

"were not made payable five per cent thereof at

the expiration of eleven years from their issu-

ance, six per cent twelve years from their issu-

ance, seven per cent at the expiration of thirteen

years from their issuance, eight per cnt at the

expiration of fourteen years from their issu-

ance, nine per cent at the expiration of fifteen

years from their issuance, eight per cent at the

expiration of sixteen years from their issuance,

eleven per cent at the expiration of seventeen

years from their issuance, thirteen per cent at

the expiration of eighteen years from their is-

suance, fifteen per cent at the expiration of

nineteen years from their issuance, or sixteen

per cent at the expiration of twenty years from

their issuance, nor in any such proportions as

required by statute of the State of Idaho,

whether or not allowance be made so that each
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bond shall be in amount of $100.00 or a multiple

thereof, and no bonds shall fall due in partial

payments."

The second assignment questions the validity of

that portion of the bonds maturing

"either sixteen years after issuance or twenty

years after issuance, for the reason that said

bonds, from which said coupons were detached,

were void and of no effect, for the reason that

they were not issued in proper proportion to

the entire issue, as required by the statutes of

Idaho, those maturing sixteen years after issu-

ance being $10,000.00 less than the statutory

requirement for said maturity, and those ma-

turing twenty years after issuance being $10,-

000.00 more than and in excess of the statutory

requirement."

No other questions arise on this appeal, and the

defects complained of appear upon the face of the

complaint, namely : in the copy of the bond set forth

therein.

ARGUMENT
The bonds maturing sixteen years after date, to-

wit, on January 1st, 1927, are $10,000.00 short of

the statutory percentage requirement for the matur-

ity of said issue and the bonds maturing in twenty

years from date, to-wit, on the 1st day of January,

1931, are $10,000.00 in excess of the amount fixed

by the statute as the limitation upon the amount of

the twenty-year maturity. As shown upon the face
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of every bond, the sixteenth year maturity consists

of. fifteen bonds of the denomination of $1,000.00

each and one hundred and seventy bonds of the de-

nomination of $500.00 each, said bonds being spe-

cifically designated as follows:

M-43 to M-57, 15 bonds . $ 15,000.00

D-657 to D-826, 170 bonds 85,000.00

Making a total of $100,000.00

In the same manner, the bonds show that the

twenty-year maturity is $186,000.00 instead of

$176,000.00, the latter amount being in accordance

with the statutory requirement. These bonds spe-

cifically enumerated are as follows:

M-193 to M-262, 70 bonds.... $ 70,000.00

D-1415 to D-1646, 232 bonds 116,000.00

Making a total of..... $186,000.00

The total bond issue, as shown upon the face of

the bond, was $1,100,000.00. In order to comply

with the statute it was necessary that $110,000.00

of the bonds should have been made to mature on

January 1st, 1927, the same being ten per cent of

the entire issue for that maturity, and $176,000.00

should have been made to mature at the expiration

of twenty years from date, the same being sixteen

per cent of the entire issue.

In each of these maturities the statutory percent-

age amount is correctly stated. Namely, in the first

instance, $110,000.00, and in the latter $176,000.00;

but showing, when the bonds thus maturing are taken
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into consideration, conclusively, that the sixteen-year

maturity is $10,000.00 short and the twenty-year

maturity is $10,000.00 in excess of the statutory re-

quirements. We assume without argument that the

actual showing as to the specific bonds payable in

these two maturities is controlling as to the amount

rather than the incorrect statement of the amount

of said maturities.

We have then a bond issue $10,000.00 of which

extends four years beyond the period authorized by

law, and as these bonds bear interest at six per cent,

the additional burden placed upon the District for

this four-year extension amounts in actual figures

to the sum of $2,400.00. The effect of this variance

in observing statutory requirements is alone raised

by this appeal.

The doctrine of estoppel by recital has no applica-

tion here, because every purchaser of a bond of this

issue had notice from the face of the bond that the

statute had been disregarded in the particular here-

in complained of and in which respect the district

issuing the bonds was not acting within the proper

exercise of its legal powers.

"The purchaser or holder of municipal bonds

is chargeable with notice of the requirements of

the law under which they are issued."

Barnett vs. City of Denison, 145 U. S. 135,

and cases cited therein.

And again:

"Where the statute has fixed the term for

which bonds shall run, bonds in which payment
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is undertaken at the expiration of either a

shorter or a longer term than that authorized

are invalid."

Stowell vs. Realto Irr. Dist. (Cal.), 100 Pac.

248-251;

Peoples Bank vs. School Dist., 3 N. D. 406;

Norton vs. Town of Dyersburg, 127 U. S.

160;

Barnum vs. Okalona, 148 U. S. 393.

In the case of Peoples Bank against School District

(supra), the bonds involved were made payable

eleven days short of ten years from their date, and

these bonds were held absolutely invalid, the Court

saying

:

"There is no more power to issue bonds pay-

able eleven days less than ten years from date

than nine years less. If the question is to de-

pend upon the magnitude of the departure from

the statutory requirement, it will be impossible

to know where to draw the line. If we ought

not to draw it at the period of eleven days, upon

what principle can we draw it at 30 days, or

six months or a year."

In the case of Norton against the town of Dyers-

burg (supra), the entire bond issue, which was held

invalid, was extended over a period exceeding the

time authorized by statute.

To the same effect is the case of Barnum against

Okalona (supra), where it was held by the Supreme

Court that the time limitation "must be regarded as
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in the nature of a restriction on the power to issue

bonds" ; and in the City of Branham against German

American Bank, 144 U. S. 173, the Supreme Court

held that bonds issued by a city with the provision

on the face of each bond that it should be redeemable

by the city, "after the expiration of ten years from

date", when the ordinance which authorized the issue

provided that the city should have the right to redeem

"at any time after five years from date", rendered

the entire issue void, "because the officers of the city

had no power to depart from the terms of the ordi-

nance by varying the time limited for redemption",

and "as there was no authority to issue the bonds,

even a bona fide holder of them cannot have a right to

recover upon them or their coupons." Citing in sup-

port thereof

:

March vs. Fulton County, 77 U. S., 10 Wall

676;

East Oakland vs. Skinner, 94 U. S. 255

;

Buchanan vs. Litchfield, 102 U. S. 278;

Hays vs. Holley Springs, 114 U. S. 120;

Daviess County vs. Dickinson, 117 U. S. 657;

Hopper vs. Covington, 118 U. S. 148, 151;

Merrill vs. Monticello, 138 U. S. 673, 681,

682.

It might be urged in reply that we would be pre-

cluded from raising this question, through applica-

tion of the maxim de mimimis non curat lex. To

this, however, we would reply in the language of the

Supreme Court of North Dakota in Peoples Bank vs.

School District {supra), "If the question is to depend
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upon the magnitude of the departure from the stat-

utory requirement, it will be impossible to know

where to draw the line.

In discussing this question we have made our com-

putation from the face of the bond contained in the

plaintiff's complaint. This computation also appears

in the evidence, made by the witness V. T. Craig

(T., pp. 107-108). It is true Mr. Craig did not make

his computation from the bonds which had been ac-

tually issued, but he did make it, as we have done,

from the recital upon the face of the bond. And
again, we repeat, from this evidence and from our

own computation that the bond itself shows upon its

face that $10,000.00 of the issue was extended four

years beyond the statutory period. We again urge

that every holder of a bond of this entire issue had

notice, on the face of his bond, of this unlawful ex-

tension.

The question here submitted involves:

1st. The bond issue as a whole.

2nd. The sixteen-year and twenty-year maturi-

ties, a considerable portion of which are involved

in this action, as shown by the recitals contained in

the judgment appealed from.

It is therefore respectfully submitted that the

judgment herein should be reversed.

WOOD & DRISCOLL,
Residing at Boise, Idaho, and

THOMPSON & BICKNELL,
Residing at Caldwell, Idaho,

Attorneys for Defendant and Plaintiff in Error.




